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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA, ex rel. W.A. 
DREW EDMONDSON, in his capacity as 
ATTORNEY GENERAL OF THE 
STATE OF OKLAHOMA AND 
OKLAHOMA SECRETARY OF THE 
ENVIRONMENT C. MILES TOLBERT, 
in his capacity as the TRUSTEE FOR 
NATURAL RESOURCES FOR THE 
STATE OF OKLAHOMA PLAINTIFFS

v. CASE NO.: 05-CV-00329 GKF –SAJ

TYSON FOODS, INC., TYSON 
POULTRY, INC., TYSON CHICKEN, 
INC., COBB-VANTRESS, INC., 
AVIAGEN, INC., CAL-MAINE FOODS, 
INC., CAL-MAINE FARMS, INC. 
CARGILL, INC., CARGILL TURKEY 
PRODUCTION, LLC, GEORGE’S, 
INC., GEORGE’S FARMS, INC., 
PETERSON FARMS, INC., SIMMONS 
FOODS, INC. and WILLOW BROOK 
FOODS, INC. DEFENDANTS

TYSON FOODS, INC.’S MOTION FOR RULE  37(a)(4)( A)
EXPENSES AND ATTORNEYS’ FEES

Defendant Tyson Foods, Inc. (“Tyson”) moves the Court pursuant to FED. R. CIV. P. 

37(a)(4)(A) to order Plaintiffs to reimburse Tyson for reasonable expenses, including attorneys’

fees, incurred in connection with its Second Motion to Compel (Dkt. No. 1258).  

I. INTRODUCTION

Since this lawsuit was filed, Tyson has diligently sought to discover the scope and nature 

of Plaintiffs’ claims and the factual basis, if any, for their allegations.  For more than two years,

Plaintiffs have intransigently refused to comply with their discovery obligations under the 
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Federal Rules.  Plaintiffs’ willful discovery violations have resulted in numerous discovery 

disputes, see, e.g.,  Cobb-Vantress First Motion to Compel (Dkt. No. 743); Tyson Defendants 

Motion to Compel (Dkt. No. 1019); Cargill Motion to Compel (Dkt. No. 902); Cal-Maine 

Motion to Compel (Dkt. No. 1054), and several Orders from this Court.  See, e.g., January 17, 

2007 Order (Dkt. No. 1016) (ordering Plaintiffs to produce sampling data); February 26, 2007 

Order (Dkt. No. 1063) (ordering Plaintiffs to respond to Tyson Defendants’ interrogatories), and 

May 17, 2007 Order (Dkt. No. 1150) (ordering Plaintiffs to respond to Cargill Defendants’ 

interrogatories and to specifically identify documents responsive to Rule 34 requests for 

production).  

Notwithstanding this Court’s Orders and the clear requirements of the Federal Rules, 

Plaintiffs continued to obstruct all legitimate discovery, forcing Tyson to file its Second Motion 

to Compel on September 5, 2007. See Dkt. No. 1258. Through its Second Motion to Compel, 

Tyson established that Plaintiffs’ responses to Requests for Production served by Tyson on April 

25, 2007, violated FED. R. CIV. P. 34 and this Court’s May 17, 2007 Order.  Those responses 

included improper blanket claims of privilege or work-product, unfounded burden objections and 

generic references to Plaintiffs’ one million page “agency document production” in clear 

defiance of the standard announced by the Court in its May 17, 2007 Order (Dkt. No. 1150).   

Tyson reminded Plaintiffs of their obligations under the Federal Rules and this Court’s May 17, 

2007, Order in writing and in a telephonic meet and confer session prior to filing the Second 

Motion to Compel. Nonetheless, Plaintiffs refused to correct their clearly deficient responses. 

See Dkt. No. 1150, Second Motion to Compel, p. 6 and Ex. 2 (July 3, 2007, Correspondence 

from R. George to B. Nance) thereto.
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On September 27, 2007, this Court heard argument on Tyson’s Second Motion to 

Compel.  Sept. 27, 2007, Hrg. Tr.,  pp.  65-100.  Following arguments from Tyson and the 

Plaintiffs, the Court granted the motion and issued an order tracking the language found on page 

7 of the Order found at Dkt. No. 1150.1  Sept. 27, 2007, Hrg. Tr.,  p. 97; Oct. 24, 2007, Opinion 

and Order, at pp. 4-5 (Dkt. No. 1336).  The Court also granted Tyson leave to file an application 

for fees and expenses pursuant to Rule 37.  Sept. 27, 2007, Hrg. Tr.,  p. 100.

II. ARGUMENT

When one party unjustifiably forces another party to pursue a motion to compel in order 

to obtain discovery responses that conform to the Federal Rules, the party prevailing on the 

motion to compel is entitled to an award of the attorneys’ fees and expenses incurred in bringing 

the motion to compel.  Fondren v. Republic American Life Ins. Co, 190 F.R.D. 597 (N.D. Okla. 

1999).  Rule 37(a)(4)(A) provides that:

If the motion is granted or if the disclosure or requested discovery is provided 
after the motion was filed, the court shall, after affording an opportunity to be
heard, require the party or deponent whose conduct necessitated the motion or the 
party or attorney advising such conduct or both of them to pay to the moving 
party the reasonable expenses incurred in making the motion, including attorney's 
fees, unless the court finds that the motion was filed without the movant's first 
making a good faith effort to obtain the disclosure or discovery without court 
action, or that the opposing party's nondisclosure, response, or objection was 
substantially justified, or that other circumstances make an award of expenses 
unjust.

FED. R. CIV. P. 37(a)(4)(A).  The provision for awards of fees and expenses under Rule 

37(a)(4)(A) is intended to deter gamesmanship in discovery and to prevent the waste of judicial 

and party resources caused by such abuses.  “The rules should deter the abuse implicit in 

carrying or forcing a discovery dispute to court when no genuine dispute exists.  And the 

1 The Hearing transcript refers to the May 17, 2007, Order as Docket Number 1050.  Docket Number 1050 
consists of Tyson Defendants’ Reply on Motion to Compel and not an order of the Court.  The correct docket 
number for the order is 1150, which refers to the May 17, 2007, Order and Opinion of the Court.
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potential or actual imposition of expenses is virtually the sole formal sanction in the rules to 

deter a party from pressing to a court hearing frivolous requests for or objections to discovery.” 

FEDERAL RULES COMMITTEE ADVISORY NOTE, 1970 Amendment to Rule 37(a)(4). 

Tyson’s Second Motion to Compel represents that third occasion on which Plaintiffs have 

forced the Tyson Defendants to bring a motion to compel to address Plaintiffs’ refusal to comply 

with their discovery obligations under the Federal Rules. See also, Cobb-Vantress First Motion 

to Compel (Dkt. No. 743); Tyson Defendants Motion to Compel (Dkt. No. 1019). Despite 

prevailing on two prior motions to compel against Plaintiffs (see Dkt. No. 1016, January 17, 

2007, Order and Dkt. No. 1063, February 26, 2007, Order), the Tyson Defendants have not 

previously sought an award of fees and expenses pursuant to Rule 37.  Unfortunately, this 

Court’s prior Orders, unaccompanied by Rule 37 sanctions, have not chastened Plaintiffs, who 

continue to disregard the Federal Rules and this Court’s Orders. 

Plaintiffs’ gamesmanship forced Tyson to file the Second Motion to Compel and the 

Court to hear argument on that motion.  This was unwarranted and unnecessary.  Plaintiffs’ 

objections to Tyson’s April 25, 2007, Requests for Production were clearly unfounded.  Their 

refusal specifically to identify documents responsive to those requests as required by Rule 34 

was especially egregious given this Court’s prior order on that same subject. See Dkt. No. 1150, 

May 17, 2007.  Accordingly, this Court granted Tyson’s Second Motion to Compel.  See Oct. 24, 

2007, Opinion and Order, at pp. 4-5 (Dkt. No. 1336). Under Rule 37(a)(4)(A), and to deter 

similar discovery abuses by Plaintiffs, this Court should require Plaintiffs to reimburse Tyson for 

its reasonable expenses and attorneys’ fees in the amount of $4,150.58 associated with the 

Second Motion to Compel.  An affidavit supporting reasonable expenses and attorneys fees is 

attached hereto as Exhibit 1.
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III. CONCLUSION

Plaintiffs’ improper conduct necessitated Tyson’s Second Motion to Compel.  Having 

granted the motion, this Court should require Plaintiffs to reimburse Tyson’s reasonable 

expenses and attorneys’ fees under Rule 37(a)(4)(A) in the amount of $4,150.58. See Ex. 1.

Respectfully submitted,

KUTAK ROCK LLP

By:            /s/ Robert W. George_____
Robert W. George, OBA #18562
The Three Sisters Building
214 West Dickson Street
Fayetteville, AR  72701-5221
(479) 973-4200 Telephone
(479) 973-0007 Facsimile

-and-

Stephen Jantzen, OBA #16247 
Paula Buchwald, OBA# 20464 
Patrick M. Ryan, OBA #7864 
R YAN, WHALEY & COLDIRON 
900 Robinson Renaissance 
119 North Robinson, Suite 900 
Oklahoma City, OK 73102 
(405) 239-6040 Telephone 
(405) 239-6766 Facsimile 

-and-

Thomas C. Green, appearing pro hac vice
Mark D. Hopson, appearing pro hac vice
Timothy K. Webster, appearing pro hac vice
Jay T. Jorgensen, appearing pro hac vice
SIDLEY AUSTIN LLP 
1501 K Street, N.W. 
Washington, D.C. 20005-1401 
(202) 736-8000 Telephone 
(202) 736-8711 Facsimile

Attorneys for Defendant Tyson Foods, Inc.  
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CERTIFICATE OF SERVICE

I certify that on the 26th day of October 2007, I electronically transmitted the attached 
document to the Clerk of Court using the ECF System for filing and transmittal of a Notice of 
Electronic Filing to the following ECF registrants:

W. A. Drew Edmondson, Attorney General drew_edmondson@oag.state.ok.us
Kelly Hunter Burch, Assistant Attorney General kelly_burch@oag.state.ok.us
J. Trevor Hammons, Assistant Attorney General trevor_hammons@oag.state.ok.us
Tina L. Izadi, Assistant Attorney General tina_izadi@oag.state.ok.us

Douglas Allen Wilson doug_wilson@riggsabney.com
Melvin David Riggs driggs@riggsabney.com
Richard T. Garren rgarren@riggsabney.com
Sharon K. Weaver sweaver@riggsabney.com
Robert Allen Nance rnance@riggsabney.com
Dorothy Sharon Gentry sgentry@riggsabney.com
Joseph P. Lennart jlennart@riggsabney.com
RIGGS ABNEY NEAL TURPEN ORBISON & LEWIS

J. Randall Miller rmiller@mkblaw.net
Louis W. Bullock lbullock@bullock-blakemore.com
MILLER KEFFER BULLOCK PEDIGO LLC

David P. Page dpage@edbelllaw.com
BELL LEGAL GROUP

Frederick C. Baker fbaker@motleyrice.com
Lee M. Heath lheath@motleyrice.com
William H. Narwold bnarwold@motleyrice.com
Elizabeth C. Ward lward@motleyrice.com
Elizabeth Claire Xidis cxidis@motleyrice.com
Ingrid L. Moll imoll@motleyrice.com
Jonathan D. Orent jorent@motleyrice.com
Michael G. Rousseau mrousseau@motleyrice.com
Fidelma L. Fitzpatrick ffitzpatrick@motleyrice.com
MOTLEY RICE, LLC
COUNSEL FOR PLAINTIFFS

A. Scott McDaniel smcdaniel@mhla-law.com
Nicole Longwell nlongwell@mhla-law.com
Philip D. Hixon phixon@mhla-law.com
MCDANIEL HIXON LONGWELL & ACORD, PLLC

Sherry P. Bartley sbartley@mwsgw.com
MITCHELL, WILLIAMS, SELIG, GATES & WOODYARD, PLLC
COUNSEL FOR PETERSON FARMS, INC.
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R. Thomas Lay rtl@kiralaw.com
KERR, IRVINE, RHODES & ABLES

David G. Brown dbrown@lathropgage.com
Jennifer S. Griffin jgriffin@lathropgage.com
LATHROP & GAGE, L.C.
COUNSEL FOR WILLOW BROOK FOODS, INC.

Robert P. Redemann rredemann@pmrlaw.net
Lawrence W. Zeringue lzeringue@pmrlaw.net
David C .Senger dsenger@pmrlaw.net
PERRINE, MCGIVERN, REDEMANN, REID, BERRY & TAYLOR, PLLC

Robert E. Sanders rsanders@youngwilliams.com
E. Stephen Williams steve.williams@youngwilliams.com
YOUNG WILLIAMS P.A.
COUNSEL FOR CAL-MAINE FOODS, INC. AND CAL-MAINE FARMS, INC.

George W. Owens gwo@owenslawfirmpc.com
Randall E. Rose rer@owenslawfirmpc.com
THE OWENS LAW FIRM, P.C.

James M. Graves jgraves@bassettlawfirm.com
Gary V. Weeks gweeks@bassettlawfirm.com
BASSETT LAW FIRM
COUNSEL FOR GEORGE’S INC. AND GEORGE’S FARMS, INC.

John R. Elrod jelrod@cwlaw.com
Vicki Bronson vbronson@cwlaw.com
Bruce W. Freeman bfreeman@cwlaw.com
D. Richard Funk dfunk@cwlaw.com
P. Joshua Wisley jwisley@cwlaw.com
CONNER & WINTERS, PLLC
COUNSEL FOR SIMMONS FOODS, INC.

John H. Tucker jtuckercourts@rhodesokla.com
Colin H. Tucker chtucker@rhodesokla.com
Theresa Noble Hill thillcourts@rhodesokla.com
RHODES, HIERONYMUS, JONES, TUCKER & GABLE

Terry W. West terry@thewestlawfirm.com
THE WEST LAW FIRM

Delmar R. Ehrich dehrich@faegre.com
Bruce Jones bjones@faegre.com
Krisann C. Kleibacker Lee kklee@faegre.com
Dara D. Mann dmann@faegre.com
Todd P. Walker twalker@faegre.com
FAEGRE & BENSON LLP
COUNSEL FOR CARGILL, INC. AND CARGILL TURKEY PRODUCTION, LLC
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I also hereby certify that I served the attached documents by United States Postal Service, proper postage 
paid, on the following who are not registered participants of the ECF System:

C. Miles Tolbert
Secretary of the Environment
State of Oklahoma
3800 North Classen
Oklahoma City, OK  73118
COUNSEL FOR PLAINTIFFS

__/s/ Robert W. George________________
Robert W. George 
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